EQUAL OPPORTUNITIES



Equal Employment Opportunity
1964-1991

» Title VII of the Civil Rights Act (1964)

— An employer cannot discriminate on the basis of race, colour,
religion, sex, or national origin with respect to employment.

— Coverage
 All public or private employers of 15 or more persons.

 All private and public educational institutions, the federal
government, and state and local governments

» All public and private employment agencies
 All labour unions with 15 or more members



Title VIl of the 1964 Civil Rights Act

 The Equal Employment Opportunity Commission (EEOC)

— Consists of five members appointed by the president with the
advice and consent of the Senate.

— Each member serves a five-year term.

— The EEOC has a staff of thousands to assist it in administering
the Civil Rights law in employment settings.

— EEOC may file discrimination charges and go to court on behalf
of aggrieved individuals.



Executive Orders

« Executive Orders 11246 and 11375

— Require affirmative action: steps that are taken for the purpose of
eliminating the present effects of past discrimination

» Office of Federal Contract Compliance Programs (OFCCP)

— Responsible for implementing the executive orders related to
affirmative action and ensuring the compliance of federal
contractors.



Employment Discrimination Laws

 Equal Pay Act of 1963
— The act requiring equal pay for equal work, regardless of sex.

* Age Discrimination in Employment Act of 1967 (ADEA)

— The act prohibiting arbitrary age discrimination and specifically
protecting individuals over 40 years old.

 Vocational Rehabilitation Act of 1973

— The act requiring certain federal contractors to take affirmative
action for disabled persons.



Employment Discrimination Laws (cont’d)

* Vietnam Era Veterans’ Readjustment Act of 1974

— An act requiring that employees with government contracts take
affirmative action to hire disabled veterans.

* Pregnancy Discrimination Act (PDA) of 1978

— A Title VIl amendment that prohibits sex discrimination based on
“pregnancy, childbirth, or related medical conditions.”

 |f an employer offers its employees disability coverage, then
It must treat pregnancy and childbirth like any other disability,
and include it in the plan as a covered condition.



Federal Agency Guidelines

e Uniform Guidelines

— Guidelines issued by federal agencies charged with
ensuring compliance with equal employment federal
legislation explaining recommended employer
procedures in detail.

— The EEOC, Civil Service Commission, Department of
Labor, and Department of Justice together have
uniform guidelines for employers to use.



Title VII: Sexual Harassment

e Sexual harassment

— Harassment on the basis of sex that has the purpose or effect of
substantially interfering with a person’s work performance or
creating an intimidating, hostile, or offensive work environment.

« Employers have an affirmative duty to maintain workplaces
free of sexual harassment and intimidation.

» Federal Violence Against Women Act of 1994

— A person who commits a violent crime motivated by gender is
liable to the party injured.



Equal Employment Opportunity
1991—present

« Civil Rights Act of 1991 (CRA)

— It places burden of proof back on employers once the
plaintiff has made a prima facie case and permits
compensatory and punitive damages.

e Disparate impact

— A practice or policy that has a greater adverse impact
on the members of a protected group than on other
employees, regardless of intent.

e Disparate treatment
— Intentional discrimination on the part of the employer.



Equal Employment Opportunity
1991—present

» Desert Palace Inc. vs. Costa.

— Mixed motive: an employer cannot avoid liability by proving it
would have taken the same action even without the
discriminatory motive.

— Workers do not have to provide evidence of explicitly
discriminatory conduct (such as discriminatory employer
statements), but could provide circumstantial evidence (such as
lowered performance evaluations).



Americans with Disabilities Act (ADA)

 ADA of 1990

— Requires employers to make reasonable accommodations for
disabled employees; it prohibits discrimination against disabled
persons.

» Disabllity
— A physical or mental impairment that substantially limits one or
more major life activities.

» Excludes homosexuality, bisexuality, voyeurism, compulsive
gambling, pyromania, and disorders resulting from the
current illegal use of drugs.



ADA and Individuals

e Qualified individuals

— Under ADA, those who can carry out the essential functions of
the job.

e Reasonable accommodation

— If the individual can’t perform the job as currently structured, the
employer must make a “reasonable accommodation” unless
doing so would present an “undue hardship.”



Employer Obligations under ADA

An employer must make a reasonable accommodation for a
gualified disabled individual unless doing so would result in undue
hardship.

Employers are not required to lower existing performance standards
or stop using tests for a job.

Employers may ask pre-employment questions about essential job
functions but can not make inquiries about disability.

Medical exams (or testing) for current employees must be job-
related.

Employers should review job application forms, interview
procedures, and job descriptions for illegal questions and
statements.

Employers should have up-to-date job descriptions that identify the
current essential functions of the job.



Disabilities and ADA

Courts will tend to define “disabilities” quite narrowly.

Employers are not required to tolerate misconduct or erratic
performance even if the behaviours can be attributed to the
disability.

Employers do not have to create a new job for the disabled worker
nor reassign that person to a light-duty position for an indefinite
period, unless such a position exists.

Employers should not treat employees as if they are disabled so
that they will be “regarded as” disabled and protected under the
ADA.



State and Local Equal Employment Opportunity Laws

» The effect of the state and local laws is usually to further restrict
employers’ treatment of job applicants and employees.

— State and local laws cannot conflict with federal law but can
extend coverage to additional protected groups.

— The EEOC can defer a discrimination charge to state and local
agencies that have comparable jurisdiction.



CONTRACT OF EMPLOYMENT



Contract of employment

e A contract gives both employers and employees
certain rights and obligations.

 The most common example Is that employees
have a right to be paid for the work they do.

« Employer has a right to give reasonable
Instructions to you and for you to work at your

job. These rights and obligations are called
contractual terms.



* A contract of employment will usually be
made up of two types of contractual terms.

e These are:-
- express terms
- Implied terms



Express contractual terms

Express terms in an employment contract are those that are
explicitly agreed between employee and employer and can include:-

amount of wages, including any overtime or bonus pay

hours of work, including overtime hours (there is a legal limit for
most employees on the maximum number of hours they can work
per week)

holiday pay, including how muchtime ‘offiyou are entitled to (nearly
all workers are entitled by law to four weeks paid holiday - they may
be entitled to more under their contract)

sick pay
redundancy pay

how much warning (notice) the employer must give you if you are
dismissed.



Implied contractual terms

* Implied terms in an employment contract are those
which are not specifically agreed between the
employer and employee.

e Implied terms are:-

- general terms which are implied into most contracts
of employment (see below)

- terms implied by custom and practice (see below)

- terms from agreements made with the employer by
a trade union or staff association.



Employee’s right to written details about the
employment contract

« All employees, regardless of the number of hours they work
per week, are entitled to receive a written statement from their
employer within two months of starting work.

» The statement should describe the main terms of the contract
of employment. An employee who wants a written statement
may request one verbally or in writing.

 [tis usually best to request the statement in writing and keep a
copy of the letter



What written details must be given

The written statement must include by law:-

the names of you and your employer

the date you started work

the amount of pay and how often you will be paid, for example, weekly or monthly
the hours of work

your holiday entitlement, including-how:many days off you are entitled to and what your
holiday pay will be, if any

how much warning (notice) you are entitled to'if you ‘are'dismissed and how much warning
you must give the employer if you want to leave the job

the title of the job

where the job is based, for example, whether you will have to work in more than one
location

what the disciplinary, dismissal and grievance procedures are in the workplace
what sick pay you are entitled to
whether you can join the employer’s occupational pension scheme, if there is one.



How the rights in the employee’s contract
relate to rights in law

Most employees have rights given by law. These are
called statutory rights. They are in addition to any rights
you have under your employment contract. Statutory
rights which you may have include:-

a right to a written statement of the terms of employment
a right to an itemized pay statement

a right to maternity leave

a right to pay in compensation for being made redundant
a right not to be unfairly dismissed.



REDUNDANCY



What Is redundancy

Redundancy is a form of dismissal.

In order to claim redundancy, you must normally
have been dismissed from your job.



Redundancy situations

The need for the worker has diminished or ceased

The job no longer exists because other workers are doing the
work

The workplace has closed, or is closing down
The business moves
The business is transferred to another employer



Voluntary redundancy

Where jobs are to disappear, an employer may ask for workers
to volunteer for redundancy.

Redundancies of 20 people or more

Where an employer is making 20 or more employees at one
workplace redundant, this is called a ‘collective redundancy'.

An employer making a collective redundancy must consult
with a recognised trade union where there is one. Where there
IS no recognised trade union, an employer must consult with
employee representatives before issuing redundancy notices.



Redundancy pay

A redundancy payment Is compensation because
someone’s job has disappeared.

If you are entitled to redundancy pay you will get a
statutory redundancy payment from your employer.

You may be entitled to a larger amount of
compensation because your employer has a
contractual redundancy scheme.



Notice of redundancy

The required statutory notice is one week if you have
been employed for at least one month but less than two
years, two weeks if you have been employed for two
years, three weeks for three years, and so on, up to
twelve weeks.

After twelve years service, the statutory notice period is
twelve weeks.



Other rights on redundancy

Right to notice of redundancy

Because redundancy Is a form of dismissal, you will still be entitled to
your statutory or contractual period of notice of dismissal, if your
employer plans to make you redundant

Time off to look for work

If you have been given notice of redundancy, you are entitled to paid
time off to look for a new job providing that by the time your notice
period ends, you have worked for your employer for two years.

The following employees are not entitled to paid time off to look
for work:-

employees who have worked for their employers for less than two
years

overseas employees
merchant seamen

share fishermen

members of the armed forces
police service employees.



Employee Discipline and Privacy

e Basis for a fair and just discipline process

— Clear rules and regulations
« Define workplace issues
* Inform employees

— A system of progressive penalties

 The range and severity of the penalty is a function of the
offense and number of occurrences.

— An appeals process

* The right of the employee to grieve the decision helps to
ensure that supervisors mete out discipline fairly and
equitably.



Disciplining an Employee

Does the facts support the charge of employee wrongdoing?
Were the employee’s due process rights protected?
Was the employee warned of disciplinary consequences?

Was a rule violated and was it “reasonably related” to the efficient
and safe operation of the work environment?

Was the matter fairly and adequately investigated before
administering discipline?

Did the investigation produce substantial evidence of misconduct?
Have rules, orders, or penalties been applied evenhandedly?

Is the penalty reasonably related to the misconduct and to the
employee’s past work history?

Did the employee have the right to counsel?
Did anger, hearsay, or personal impression affect the decision?



Formal Disciplinary Appeals
Processes

 FedEX's guaranteed fair treatment multi-
step program

— Step 1. Management review
— Step 2: Officer complaint
— Step 3: Executive appeals review
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Discipline without Punishment
(Nonpunitive Discipline)

Issue an oral reminder.

Should another incident arise within six weeks,
Issue a formal written reminder, a copy of which is
placed in the employee’s personnel file.

Give a paid, one-day “decision-making leave.”

If no further incidents occur In the next year, then
purge the one-day paid suspension from the person’s
file. If the behaviour iIs repeated, the next step Is
dismissal.



Employee Privacy

 Employee privacy violations upheld by courts:
— Intrusion (locker room and bathroom surveillance)
— Publication of private matters
— Disclosure of medical records
— Appropriation of an employee’s name or likeness

e Actions triggering privacy violations:
— Background checks
— Monitoring off-duty conduct and lifestyle
— Drug testing
— Workplace searches
— Monitoring of workplace



 What do employers monitor about employees:
— E-mail activity
— Internet use
— Telephone calls

 Employers monitor-employees to:
— Improve productivity.
— Protect from computer viruses
— Detect leaks of confidential information

— Guard against liability for illegal acts and harassment
suits caused by employee misuse



Restrictions on Workplace Monitoring

 The Electronic Communications Privacy Act
(ECPA)

— The “business purpose exception” permits employers
to monitor communications if they can show a
legitimate business reason for doing so.

— The “consent exception” allows employers to monitor
communications if they have their employees’
consent to do so.

« Common-law provides protections against
Invasion of privacy.



Managing Dismissals

e Dismissal

— Involuntary termination of an employee’s employment
with the firm.

e Terminate-at-will rule

— Without a contract, the employee can resign for any
reason, at will, and the employer can similarly dismiss
the employee for any reason (or no reason), at will.

— Limitations on “terminate-at-will”
 Violation of public

e Implied contract
» Good faith



e Limitations on terminate-at-will

— Public policy exception
» Discharge is wrongful when it was against an explicit, well-

established public policy: employee fired or refusing to break
the law.

— Implied contract exception

 Employer statements about future employment create a
contractual obligation for the employer to continue to employ
the employee.

— Covenant of good faith exception

» Suggests that employers should not fire employees without
good cause.



Grounds for Dismissal

Unsatisfactory performance

— Persistent failure to perform assigned duties or to meet
prescribed standards on the job.

Misconduct in the workplace

— Deliberate and willful violation of the employer’s rules:
stealing, rowdy behaviour, and insubordination.

Lack of qualifications for the job

— An employee’s inability to do the assigned work although
he or she is diligent.

Changed requirements or elimination of the job.

— An employee’s inability to do the work assigned, after the
nature of the job has changed.

— Elimination of the employee’s job.
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Insubordination

Direct disregard of the boss’s authority.

Flat-out disobedience of, or refusal to obey, the boss’s orders—particularly in
front of others.

Deliberate defiance of clearly stated company policies, rules, regulations, and
procedures.

Public criticism of the boss. Contradicting or arguing with him or her is also
negative and inappropriate.

Blatant disregard of reasonable instructions.

Contemptuous display of disrespect and portraying these feelings while on the
job.

Disregard for the chain of command, shown by going around the immediate
supervisor or manager with a complaint, suggestion, or political manoeuvre.

Participation in (or leadership of ) an effort to undermine and remove the boss
from power.



Managing Dismissals (cont’d)

* Foster a perception of fairness in the dismissal
situation by:

— Instituting a formal multi-step procedure (including
warning).

— Having a supervising manager give full explanations
of why and how termination decisions were made.

— Establishing a neutral appeal process also fosters
fairness.



Avoiding Wrongful Discharge Suits

e Bases for wrongful discharge suits:
— Discharge does not comply with the law.

— Discharge does not comply with the contractual
arrangement stated or implied by the firm via its
employment application forms, employee manuals, or
other promises.

« Avoiding wrongful discharge suits

— Set up employment policies and dispute resolution
procedures that make employees feel treated fairly.

— Do the preparatory work that helps to avoid such
Suits.



Steps in Avoiding Wrongful Discharge
Suits

Have applicants sign the employment application and make sure it
contains a clearly worded statement that employment is for no fixed
term and that the employer can terminate at any time.

Review your employee manual to look for and delete statements that
could prejudice your defense in a wrongful discharge case.

Have clear written rules listing infractions that may require discipline
and discharge, and then make sure to follow the rules.

If aruleis broken, get the worker’s side of the story in front of
witnesses, and preferably get it signed. Then make sure to check out
the story, getting both sides of the issue.

Be sure to appraise employees at least annually. If an employee shows
evidence of incompetence, give that person a warning and provide an
opportunity to improve. All evaluations should be in writing and signed
by the employee.

Keep careful confidential records of all actions such as employee
appraisals, warnings or notices, memos outlining how improvement
should be accomplished, and so on.



Steps in Avoiding Wrongful Discharge Suits

» A final 10-step checklist would include:

Is employee covered by any type of written agreement,
Including a collective bargaining agreement?

Have any representations been made to form a contract?
Is a defamation claim likely?

Is there a possible discrimination allegation?

Is there any workers’ compensation involvement?

Have reasonable rules and regulations been communicated
and enforced?

Has employee been given an opportunity to explain any rule
violations or to correct poor performance?

Have all monies been paid within 24 hours after separation?

Has employee been advised of his or her rights under
COBRA?

Has employee been advised of what the employer will tell a
prospective employer in response to a reference inquiry?



Personal Supervisory Liability

« Avoiding personal supervisory liability:

— Be familiar with federal, state, and local statutes
and know how to uphold their requirements.

— Follow company policies and procedures.

— Be consistent application of the rule or regulation
IS Important.

— Don’t administer discipline in a manner that adds
to the emotional hardship on the employee.

— Do not act in anger.

— Utilize the HR department for advice regarding
how to handle difficult disciplinary matters.



The Termination Interview

e Plan the interview carefully.

Make sure the employee keeps the appointment time.
Never inform an employee over the phone.

Allow 10 minutes as sufficient time for the interview.
Use a neutral site, never your own office.

Have employee agreements, the human resource file, and a release
announcement (internal and external) prepared in advance.

Be available at a time after the interview in case questions or
problems arise.

Have phone numbers ready for medical or security emergencies.



The Termination Interview (cont’d)

* Get to the point.

— Do not beat around the bush by talking about the
weather or making other small talk.

— As soon as the employee enters, give the person a
moment to get comfortable and then inform him or her
of your decision.

e Describe the situation.
— Briefly explain why the person is being let go.

— Remember to describe the situation rather than attack
the employee personally

— Emphasize that the decision is final and irrevocable.



The Termination Interview (cont’d)

e Listen.

— Continue the interview until the person appears to be
talking freely and reasonably calmly about the
reasons for his or her termination and the support
package (including severance pay).

 Review all elements-of the severance package.

— Describe severance payments, benefits, access to
office support people, and the way references will be
handled. However, under no conditions should any
promises or benefits beyond those already in the
support package be implied.



The Termination Interview (cont’d)

 |dentify the next step.

— The terminated employee may be disoriented
and unsure what to do next.

— Explain where the employee should go next,
upon leaving the interview.



Termination Assistance

e Outplacement Counselling

— A systematic process by which a terminated
employee is trained and counselled in the technigues
of conducting a self-appraisal and securing a new job
appropriate to his or her needs and talents.

» Outplacement does not imply that the employer takes
responsibility for placing the person in a new job.

» Outplacement counselling is part of the terminated
employee’s support or severance package and is often done
by specialized outside firms.



Termination Assistance (cont’d)

e QOutplacement firms
— Can help the employer devise its dismissal
plan regarding:
 How to break the news to dismissed employees.

» Deal with dismissed employees’ emotional
reactions.

o Institute the appropriate severance pay and equal
opportunity employment plans.



Interviewing Departing Employees

e EXit Interview

— Its aim Is to elicit information about the job or
related matters that might give the employer a
better insight into what Is right—or wrong—
about the company.

 The assumption is that because the employee Is
leaving, he or she will be candid.

* The quality of information gained from exit
Interviews Is questionable.



Exit Interview Questions

How were you recruited?

Why did you join the company?

Was the job presented correctly and honestly?
Were your expectations met?

What was the workplace environment like?

What was your supervisor's management style like?
What did you like most/least about the company?
Were there any special problem areas?

Why did you decide to leave, and how was the departure
handled?



Grievances

* Grievance
— Any factor involving wages, hours, or conditions
of employment that is used as a complaint against
the employer.
e Sources of grievances
— Absenteeism
— Insubordination
— Overtime
— Plant rules



Grievance Procedure

e Grievant and shop steward meet with
supervisor. If not resolved, employee files
formal grievance.

* Grievant and shop steward meet with
Supervisor’s boss.

1. If not resolved, meeting with higher-level
managers.

2. 1T still not resolved, matter goes to
arbitration.



Handling Grievances: Do

Investigate and handle each case as though it may eventually
result in arbitration.

Talk with the employee about his or her grievance; give the
person a full hearing.

Require the union to identify specific contractual provisions
allegedly violated.

Comply with the contractual time limits for handling the
grievance.

Visit the work area of the grievance.

Determine whether there were any witnesses.

Examine the grievant’s personnel record.

Fully examine prior grievance records.

Treat the union representative as your equal.

Hold your grievance discussions privately.

Fully inform your own supervisor of grievance matters.



Handling Grievances: Don’t

Discuss the case with the union steward alone—the grievant
should be there.

Make arrangements with individual employees that are
Inconsistent with the labour agreement.

Hold back the remedy if the company is wrong.
Admit to the binding effect of a past practice.
Relinquish to the union your rights as a manager.

Settle grievances based on what is “fair.” Instead, stick to the
labour agreement.

Bargain over items not covered by the contract.

Treat as subject to arbitration claims demanding the discipline
or discharge of managers.

Give long written grievance answers.
Trade a grievance settlement for a grievance withdrawal.

Deny grievances because “your hands have been tied by
management.”

Agree to informal amendments in the contract.
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